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The Sinking Yard:

A Home Inspection Insurance Claim

By Stephanie Jaynes, Marketing Director
at InspectorPro Insurance

Note: The Managing Risk column reviews the most common allega-
tions in the industry and provides tips to make inspectors better
equipped to prevent claims. The following is a real home inspector
errors and omissions insurance claim from our archives. To protect
the insured’s identity, all identifiable characteristics—including
names, associations and locations—have been omitted or removed.
This article was originally published on the InspectorPro website
on September 1, 2018.

Stephanie Jaynes is the Marketing Director for InspectorPro Insurance, ASHI's one and only
Premier Insurance Partner (http.//ipro.insure/ASHI-partner). Through risk management arti-
cles in the ASHI Reporter and on the InspectorPro website, InspectorPro helps inspectors

protect their livelihood and avoid unnecessary risk. Get peace of mind and better protection

with InspectorPro’s pre-claims assistance and straightforward coverage. Learn more at www,

inspectorproinsurance.com (http://ipro.insure/ASHI-column),

THE COMPLAINT
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‘ ‘ ou have been sued. You may employ
an attorney. If you or your attorney
do not file a written answer with
the clerk who issued this citation
by 10:00 a.m. on the Monday next

following the expiration of twenty days after you were
served this citation and petition, a default judgment may
be taken against you.”

That was how home inspector Nathan Cross’ letter from
the state began. According to the state, former home in-
spection clients Patrick and Miranda Spence were suing
Cross and the sellers for “deceptive trade practices,”
“breach of contract,” “economic and actual damages”
and “intentional damages by omissions.”

Unbeknownst to Cross, the property used to have a swim-
ming pool. The sellers had filled in the pool and covered
it up prior to putting the house on the market. The sellers
did not disclose the pool’s existence to either the Spences
or Cross. So, when Cross performed his inspection, there
were no visible signs of a pool in the back yard, nor were
there any visible defects. Thus, Cross’ inspection report
did not indicate any issues in the back yard.

About a year after the inspection, indentations began to
appear in the back yard. Upon investigating the proper-
ty’s tax records, the Spences discovered that a pool had
existed prior to them moving in. (The covered pool was
not in the sellers’ disclosure.) They surmised that the
sellers must have improperly filled the pool, which led to
developing indentations. Now, a full year and a half after
Cross’ inspection, the Spences were taking legal action.
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The Spences demanded “monetary relief of $100,000 or
less, including damages of any kind, penalties, costs, ex-
penses, pre-judgment interest, and attorney fees.”

THE RESPONSE

Shortly after receiving the letter, Cross reported the suit
to our claims department. In his initial discussion with
our claims team, Cross confirmed that there were no
indentations at the time of the inspection—nor was there
any indication of a pool. (In his inspection report, Cross
had checked “Not Present” beside the “Swimming Pools,
Spas, Hot Tubs, and Equipment” section.) Additionally,
Cross explained that he does not research properties or
look at their disclosures prior to inspection. Furthermore,
according to the laws in his region, he is unable to look
at tax records without being a licensed realtor.

The same day, our claims team called the claimants’
attorney to gauge their understanding of the situation.
According to the Spences’ attorney, the back yard “looked
perfect” on the day of the inspection. Over the phone,
our claims team explained that home inspections are lim-
ited, non-invasive examinations. Then, by email, he sent
plaintiff counsel a link to the Standards of Practice (SoP
[https://www.homeinspector.org/Standards-of-Practice])
in addition to several excerpts from the SoP that defended
Cross’ inspection.
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FOUR DAYS LATER, THE CLAIMANTS’
ATTORNEY REACHED OUT TO OUR
CLAIMS TEAM. AFTER DISCUSSING
THE SOP WITH THE SPENCES, THE
ATTORNEY OFFERED TO SETTLE THE
CLAIM FOR $6,000.

That same day, our claims team offered their rebuttal.
The issue was not visually identifiable on the date of the
inspection by the attorney’s own admission, our claims
team argued. Furthermore, there was no way that the
home inspector could have predicted that pool was cov-
ered up and that it would cause indentations years later.

Our team rejected the Spences’ offer. Instead, they offered
to settle for $1,500—a thousand dollars less than Cross’
insurance deductible. (Our claims team knew that, if they
could dismiss the claim for less than Cross’ deductible,
they could save Cross on out-of-pocket insurance costs.)

Our claims team followed up weekly with plaintiff counsel,
but they did not hear back for nearly two months.

Meanwhile, Cross received an interesting phone call. It
was the sellers who, if you remember, were also named
in the lawsuit.

According to the sellers, the Spences were “fully aware”
that there had been a swimming pool in the backyard.
During the buying process, the Spences asked the sellers
who had filled the pool because the Spences wanted to put
the pool back in place. The sellers planned on fighting the

frivolous claim and then suing the Spenses for suing them.

Our claims team advised against the sellers’ approach;
Cross agreed. Even if the Spenses knew the pool was
buried all along, it would cost money to prove. And,
even if there was no payout to the Spenses, the defense
costs would end up on Cross’ loss runs. With the Spenses
unwilling to walk away without their “monetary relief”
and with the cost to defend in court outweighing the
benefits, our claims team advised that they attempt again
to settle for less than the Spenses’ original offer of $6,000.
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OUR 2017 CLAIMS DATA

THE RESOLUTION

Once again, our claims team reached out to plaintiff coun-
sel. They reiterated the SoP, arguing that a visually buried
pool could not and should not be identified by a home
inspection. Our team increased their settlement offer to

$2,500 and the attorney agreed to speak to the Spenses.

About a week later, the claimants agreed to settle for
$2,500. Our team obtained a signed Release of All Claims,
which ensured that the Spences could not make any more
allegations against Cross and his company.

Five months after they settled the claim, our claims team
and Cross still hadn’t received a dismissal of the lawsuit.
Our team helped Cross file a complaint with the state
bar against the Spenses’ attorney and followed up with
the Court until they received a copy of this dismissal.
Finally, a few weeks after filing the complaint with the
state bar, the claim closed.

HERE ARE A FEW THINGS YOU CAN LEARN FROM
CROSS’ EXPERIENCE:

SETTING EXPECTATIONS IS ALWAYS THE BEST
CLAIMS PREVENTION.

When the Spenses filed suit, neither they nor their attorney
understood the SoP. Although Cross had taken the time
to copy and paste his state’s SoP at the beginning of his
inspection report, all the Spenses noticed was the check
mark by “Not Present” in the swimming pools section.

Take the time to define a home inspection and its lim-
itations with your clients. To make sure that your clients
understand your inspection ofterings and results, we rec-
ommend articulating key points repeatedly, such as during
scheduling calls, in your pre-inspection agreement, during
walk—throughs and in your report.

As William Chandler, Owner of Property 360 in Florida,
articulated in a recent article, communication is paramount
to an inspector’s success.

“Communication, reporting—that’s where the rubber
meets the road,” Chandler said.

“YOU CAN BE AN EXCELLENT
INSPECTOR, BUT IF YOU'RE NOT
COMPETENT IN VERBAL AND
WRITTEN COMMUNICATION,
YOU'LL STRUGGLE TO GROW
YOUR BUSINESS, OR YOU'LL
FIND YOURSELF ON THE WRONG
END OF A CLAIM.”

IT'S IMPORTANT TO KNOW HOW YOUR INSURANCE
POLICY DEFINES CLAIMS AND PRE-CLAIMS.

Here at InspectorPro, most insurance policies define a
claim as “a written demand for money.” While Cross’
letter was vague in its demand amount—"“monetary relief
of $100,000 or less™—it still qualified as a claim. While
Cross’ demand was a formal suit filed in a court, demands
don’t have to be lawsuits to be considered claims. Any
written demand, even an email, qualifies as a claim under
standard InspectorPro policies.

Additionally, while the Spences were the accusers, de-
mands can come from non-clients and still be considered
claims. While many non-client complaints don’t hold up
to legal scrutiny, they still trigger your reporting obligation
to your insurance carrier.

Perhaps you have a meritless claim that you think will
clear up on its own. Or, maybe you feel that you have the
skills and means to fix the problem without insurance
help. Regardless of how you think the claim will resolve,
you're still obligated to report it to your insurance carrier.

Your insurance policy acts as your contract between your
inspection business and the insurance carrier. In that con-
tract, you have responsibilities, including when to report
claims and what details to report. The insurance company
then has the responsibility to address that claim so long
as it meets your policy’s terms. But, if you don’t meet your
requirements, the insurance carrier won't either. Failing
to report a claim can lead to a declination of coverage
from your insurance carrier. That means no insurance
benefits, like defense and payout help, to help you resolve

that complaint.
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REVEALED THAT 80 PERCENT OF

What about complaints that are not written demands for
money? The insurance industry calls these non-claims early
reporting incidents (ERIs). We recommend reporting po-
tential claims for additional benefits, including pre-claims
assistance, early intervention and deductible endorsements.

Check the “Definitions” section of your policy to see how
your insurance carrier defines both claims and ERIs.

ITDOESN'T ALWAYS MATTER WHO'S RIGHT.

While it can prevent claims, being a great home inspector
doesn’t make you immune to claims. Our 2017 claims data
revealed that 80 percent of the claims we received were
meritless. In those cases, home inspectors performed the
technical aspects of their inspections properly and still
received claims.

In arecentarticle, home inspector Randy Sipe described
how, despite years of experience, following the SoP and
doing the best job he could, he still received a claim—and
others can, too.

Sipe Stated:

“IT'S NOT ABOUT THE JOB
YOU DID OR WHETHER YOU
WERE RIGHT OR WRONG. YOU
CAN—AND LIKELY WILL—BE
SUCKED INTO A CLAIM
REGARDLESS.”.

Sipe Continued, “A win isn’t a win if it costs more to
defend than to settle. You see, it doesn’t matter. What
does matter is the dollars—not right or wrong—be-
cause, even with insurance, you have to defend your
future insurability.” (You can read Sipe’s article in its
entirety at http://ipro.blog/ASHI-sipe.)

In reflecting on Cross’ claim, our claims team agreed.
Despite Cross not being at fault, settling made the most
sense in this case.

THE CLAIMS WE
RECEIVED WERE
MERITLESS

“Our goal in every case is to minimize the payments on
the home inspector’s loss run as much as possible,” Cross’
claims specialist said. “The inspector was satisfied with
our efforts and understood that the only alternative would
have been to fight this out in court and incur excessive
litigation costs.”

HAVING EXPERIENCED INSURANCE CLAIMS
ADJUSTERS MAKES A DIFFERENCE.

It took a lot of negotiating to get from the initial demand of
up to $99,999 to the final settlement of $2,500. Having an
experienced claims adjuster who knew the home inspection
industry—including Cross’ state-specific SoP—made it
easier to resolve the complaint.

Additionally, our claims team made sure that the claimants
and their attorney didn’t cut corners to hurt Cross later
by fighting for a Release of All Claims and even going
so far as contacting the state bar to get an official lawsuit
dismissal. Our claims team understands that any loose
ends are potential liabilities for your business, so they
make sure to work with our inspectors to tie up each one.

BECOME THE NEXT PRE-CLAIMS SUCCESS STORY

Want to stifle customer complaints before they turn into
claims? Or need help defending your home inspector errors
and omissions insurance claim? If youre an InspectorPro
insured, contact us today to report a claim or use no-cost
pre-claims assistance.

Not insured with us yet? Get a no-obligation quote today
by filling out our online application at http://ipro.insure/
app-ASHI.
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