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1. �Major omission of gutters that do not collect water 
and force water down the rock wall that is outside 
of the home’s dining room.

2. �Major omission of the obvious damage that has 
been caused to the above mentioned rock wall 
that includes mortared joints that are worn to 
the point that they allow great amounts of water 
to enter the wall and have destroyed the wood 
sheathing behind the rocks, allowed destruction 
of the insulation, suspected mold growth on the 
inside of the drywall and wood framing, destruction 
of the ¾ inch wood flooring, complete rotting of 
the subfloor and major visible organic substance 
growth. This omission came on a day when it rained 
during the inspection.

3. �Major omission of the damage to two doors that 
lead to the crawlspace.

4. �Major omission of the damage caused by a leaking 
shower drain.

5. “�Additionally, there is no mention of the fact that 
the brick veneer was constructed without weep 
holes to allow any moisture that may get behind 
the brick a path to escape.”

That was the laundry list of defects one of our home 
inspectors received just six months after he performed 
an inspection. The claimant, who prepared his letter 
with quotes from the ASHI Standard of Practice and 
pictures taken during and after the inspection, alleged 
that it would cost $25,000 to repair the property’s 
issues and that the inspector should cover the cost.

Note:  The Managing Risk column with InspectorPro Insurance pro-
vides home inspectors with tips to protect their businesses against 
insurance claims and examines best practices for crafting effective 
pre-inspection agreements.

AT THE TIME OF INSPECTION, THE HOME 
INSPECTOR OBSERVED AND REPORTED 
ON THE FOLLOWING:

• �Areas of the gutter leafguards were “clogged 
with debris and causing water to spill over the 
gutter edge.” The home inspector recommended 
that the gutters and downspouts be cleaned and 
maintained.

• �There was no staining to the wall above or below 
the gutter. In contrast, the claimant’s post-in-
spection photos revealed extensive staining im-
mediately below the gutter. This contradiction 
indicated that the gutter overflow occurred after 
the inspection.

• �Due to the placement of the seller’s furniture, 
the damaged wood flooring wasn’t visible during 
the inspection.

• “�Areas of organic growth [were] located in pock-
ets throughout the crawlspace” and there were 
“elevated moisture levels,” both of which the 
home inspector recommended receive further 
evaluation. (Note that the home inspector cited 
the issue, but didn’t state there was “mold” be-
cause the home inspector was not performing 
a mold inspection.)

Per the terms of the pre-inspection agreement, the home 
inspector returned to re-inspect the property. During that 
visit, the home inspector discovered that, since the inspec-
tion, a contractor had encapsulated the crawlspace. Had 
the crawlspace already been wet or rotted, as the inspec-
tor suspected it had been, the spray foam would not have 
been able to stick to any of the surfaces. Furthermore, the 
inspector suspected that the foam was what was diverting 
the water and causing the damage.

The inspection completed was not only deficient, but 
negligent. Specifically, the following items were 
present at the time of inspection and not reported:
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Our claims team issued a denial of liability letter on behalf 
of the home inspector. However, the claimant was not 
satisfied with the rebuttal. As directed by the dispute res-
olution provision in the inspector’s contract, the claimant 
filed a motion with arbitration.

WHAT IS A DISPUTE RESOLUTION PROVISION?
Dispute resolution provisions specify just how clients should 
file claims. These provisions benefit home inspectors in 
many ways. Here are just two:
1. �Specifying an effective dispute resolution process can 

help close cases quickly. By having a process laid out 
in the agreement, inspectors can streamline the claims 
process. Additionally, resolution solutions such as small 
claims court and arbitration tend to be cheaper and faster 
than litigation. Thus, inspectors are more likely to re-
solve disputes promptly and with less impact to their 
insurance premiums.

2. �Dispute resolution provisions encourage motions to be 
filed close by. Often, claims are inconvenient. However, 
having to appear in a court far from your inspection area 
can be particularly cumbersome. Few mediators will 
honor dispute resolution provisions that order claimants 
to file in their inspectors’ county of residence. But most 
will recognize provisions that call for filings in the county 
in which their inspections took place.

WHAT DOES A DISPUTE RESOLUTION 
PROVISION LOOK LIKE?
The following is an example of a dispute resolution provision 
written by our claims team:
DISPUTE RESOLUTION: Any controversy or claim between the 
parties hereto, arising directly or indirectly out of, connected 
with, or relating to the interpretation of this Agreement, 
the scope of services rendered by Inspector, the Inspection 
Report provided to the Client by Inspector, or as to any 
other matter involving any act or omission performed under 
this Agreement, or promises, representations, or negotia-
tions concerning duties of the Inspector hereunder, shall be 
submitted to Small Claims Court in the county in which 
the inspection takes place. If the alleged damages exceed 
the jurisdictional limit for Small Claims Court, the dis-
pute shall then be submitted to binding arbitration before 
Construction Dispute Resolution Services (“CDRS”). If 
CDRS is unavailable, then by Resolute Systems.

Note how this example gives claimants an order of opera-
tions. First, they’re to submit cases to small claims court. 
If they are demanding more money than the country’s 
small claims court will address, then the claimant should 
submit their complaint to arbitration. Furthermore, the 
agreement doesn’t leave the claimant to choose any arbiter. 
Rather, the contract appoints a specific arbitration company 
with experience in the construction space. And, in case 
that company isn’t available, the agreement provides an 
alternative arbitration company that also has inspection 
industry experience.

HOW CAN YOU WRITE A DISPUTE 
RESOLUTION PROVISION FOR YOUR 
PRE-INSPECTION AGREEMENT?
Provisions, like the one in this example, must have com-
plementary provisions within the agreement so that, when 
taken in total, you have an enforceable contract. In other 
words, if you take this sample provision and simply add it 
to your existing agreement, there’s no assurance that the 
provision will be enforceable.
In fact, manufacturing an agreement with disparate pieces 
of material could make a contract less enforceable. Why? 
Most provisions contain specifics, including what services 
the inspection covers and how claimants must submit dis-
putes. By inserting unvetted provisions into an existing 
agreement, you could create inconsistencies or contradic-
tions throughout the agreement.
Recently in Florida, contradictory statements within an 
inspection agreement rendered the limitation of liability 
provision unenforceable. The judge deemed the provision 
“vague and ambiguous” because there were several contra-
dictory statements throughout the agreement.
Additionally, some states have specific laws regarding small 
claims court and arbitration. Legal assistance can help you 
cater your dispute resolution provision to whatever reg-
ulations exist in your area. They can also help you avoid 
incorporating a dispute resolution provision in locations 
where such provisions aren’t permissible.

BY INSERTING UNVETTED PROVISIONS 
INTO AN EXISTING AGREEMENT, YOU 
COULD CREATE INCONSISTENCIES 
OR CONTRADICTIONS THROUGHOUT 
THE AGREEMENT.
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Don’t risk having a judge dismiss any portion of your pre-in-
spection agreement for contradictions or lack of adherence 
to regulations. Be sure that any changes you make mesh 
with the rest of your contract and abide by local legislation. 
As you craft your agreement, we strongly recommend you 
consult a state licensed attorney who is knowledgeable in 
contract law and the inspection industry.

MANAGE YOUR RISK AGAINST 
POTENTIAL CLAIMS.
Returning to our case study at the beginning of this ar-
ticle: When the home inspector and our defense counsel 
attended the arbitration hearing, the arbiter ruled that “the 
inspector and the inspection report provided the necessary 
information to allow for proper repairs to be completed by 
the claimant to prevent the damages.” Furthermore, the 
arbiter denied all the claims against the home inspector, 
stating the inspector was not liable.
Because the claimant was unsuccessful in proving the in-
spector’s liability, the arbiter ruled that the claimant should 
pay all the defense expenses the inspector incurred. The 
arbiter awarded the inspector and us more than $17,000 
to cover arbitration charges, expenses, 
costs and legal fees.

Ensure that your claims go to courts and arbiters who 
understand the home inspection industry by incorporating 
a dispute resolution provision, where permissible, and by 
getting it and the rest of your pre-inspection agreement 
signed before every inspection. To learn more about arbi-
tration clauses specifically, read this column next month 
when we will explore why arbitration is the preferred dispute 
resolution method for home inspectors.

THE ARBITER AWARDED 
THE INSPECTOR AND US 
MORE THAN $17,000 TO 
COVER ARBITRATION 
CHARGES, EXPENSES, 
COSTS AND LEGAL FEES.

CONSULT A 
STATE LICENSED 
ATTORNEY WHO IS 
KNOWLEDGEABLE 
IN CONTRACT 
LAW AND THE 
INSPECTION 
INDUSTRY.

https://rtca.com/



